Military Accepting Transgender Enlistees, For Now by Leonard, Arthur S.
digitalcommons.nyls.edu
Faculty Scholarship Other Publications
2018
Military Accepting Transgender Enlistees, For Now
Arthur S. Leonard
New York Law School, arthur.leonard@nyls.edu
Follow this and additional works at: https://digitalcommons.nyls.edu/fac_other_pubs
Part of the Law and Gender Commons, and the Military, War, and Peace Commons
This Article is brought to you for free and open access by the Faculty Scholarship at DigitalCommons@NYLS. It has been accepted for inclusion in
Other Publications by an authorized administrator of DigitalCommons@NYLS.
Recommended Citation
Leonard, Arthur S., "Military Accepting Transgender Enlistees, For Now" (2018). Other Publications. 384.
https://digitalcommons.nyls.edu/fac_other_pubs/384
January 4 – 17, 2018   |  GayCityNews.nyc6
MILITARY
Military Accepting Transgender Enlistees, For Now
After 10 federal judges reject Trump ban, Justice Department regrouping
BY ARTHUR S. LEONARD
D espite a July 26 tweet from President Don-ald Trump announc-ing that “the United 
States Government will not accept 
or allow Transgender individuals 
to serve in any capacity in the US 
Military” — an approach amplifi ed 
by an offi cial August 25 memoran-
dum — the military, as of January 
1, began accepting enlistees who 
are transgender.
That development came in the 
wake of the unanimous resistance 
from 10 federal judges who have 
had a say on it.
On Friday, the last working day 
of 2017, the Justice Department 
announced it would not, prior to 
the New Year, pursue any further 
challenges to the four nationwide 
injunctions against the president’s 
ban, but would instead await a 
new study on the impact of open 
transgender service it expects from 
the Pentagon no later than Febru-
ary 21. 
“The administration,” the DOJ 
said, “will continue to defend the 
president’s lawful authority in dis-
trict court in the meantime.”
The administration apparently 
believes the Pentagon can yet pro-
vide it with a rationale for barring 
transgender service that federal 
judges have yet to discern in any 
of the president’s pronouncements 
on the issue.
Nine of the 10 judges who have 
rejected the Trump ban were ap-
pointed by Presidents Bill Clinton 
and Barack Obama. One, US Dis-
trict Judge Marvin Garbis in the 
Maryland District Court in Balti-
more, was appointed by President 
George H. W. Bush.
As of December 22, the Trump 
policy had provoked four nation-
wide preliminary injunctions, 
with two federal circuit courts of 
appeals refusing “emergency” mo-
tions by the government to stay the 
injunctions regarding the January 
1 date for allowing transgender in-
dividuals to enlist.
Trump’s memorandum set out 
three policies: a requirement that 
all transgender personnel be dis-
charged, a ban on allowing trans 
individuals to enter the military, 
and a ban on use of Defense De-
partment or Homeland Security 
Department funds to pay for sex 
reassignment procedures for mili-
tary members. The memorandum 
assigned the Defense Department 
the task of fi guring out how to im-
plement these policies and report-
ing back to the president in Febru-
ary. Prior to that, nobody would 
be discharged or denied medical 
treatment.
The memorandum also speci-
fi ed that the existing ban on en-
listments would remain in effect 
indefi nitely, contrary to a Penta-
gon announcement in June that 
it would be lifted on January 1. In 
June of 2016, the Obama admin-
istration Defense Department had 
announced that open transgen-
der service would begin on July 1, 
2017.
Four lawsuits were fi led in differ-
ent federal district courts shortly 
after the policy was announced, 
with complaints alleging an equal 
protection violation and a variety 
of other claims. All sought prelimi-
nary injunctions to stop the Trump 
policies from going into effect while 
the cases are litigated and specifi -
cally asked that the Pentagon ad-
here to the previously announced 
January 1 lifting of the ban on 
transgender enlistment.
The Justice Department (DOJ) 
moved to dismiss all four cases and 
vigorously opposed the motions for 
preliminary injunctions.
On December 22, US District 
Judge Jesus G. Bernal, sitting in 
California’s Central District in Riv-
erside, became the fourth district 
court judge to issue a nationwide 
preliminary injunction on the 
Trump policy, following DC Dis-
trict Judge Colleen Kollar-Kotelly 
on October 30, Judge Garbis on 
November 21, and Western District 
of Washington Judge Marsha J. 
Pechman in Seattle on December 
11. On December 21 the Fourth 
Circuit Court of Appeals refused to 
stay Garbis’ injunction, and on De-
cember 22 the DC Circuit refused 
to stay Kollar-Kotelly’s injunction.
All four district judges rejected 
DOJ’s argument that the cases 
should be dismissed because no 
actions had yet been taken to im-
plement the Trump policies, which 
were being “studied” by the Defense 
Department under a September 
“Interim Guidance” issued by De-
fense Secretary James Mattis.
The district court judges all ac-
cepted the plaintiffs’ arguments 
that simply announcing the poli-
cies and instructing the Defense 
Department to devise a method of 
implementing them threw the lives 
of transgender service members 
and those planning to enlist into 
turmoil and uncertainty. The an-
nouncement also disrupted plans 
for sex reassignment surgery for 
several of the plaintiffs, three of 
the four judges found.
All four cases are proceeding on 
an equal protection theory, with 
the judges fi nding the plaintiffs 
have standing to bring their con-
stitutional challenges.
Each judge agreed that the high 
standards for issuing a preliminary 
injunction against the government 
were easily met, embracing the 
view that policies treating people 
adversely because of their gender 
identity should be reviewed by the 
same standard as those discrimi-
nating on the basis of sex, which 
is called “intermediate scrutiny.” 
Under this standard, the govern-
ment bears the burden of showing 
it has a justifi cation for the policy 
that is “exceedingly persuasive,” 
“genuine,” “not hypothesized,” “not 
invented post hoc in response to 
litigation,” and “not rel[iant] on 
overbroad generalizations,” wrote 
Judge Bernal in his December 22 
opinion, picking up quotes from 
the other three cases.
The government’s “justifi cations 
do not pass muster,” he wrote.
Trump’s argument that trans-
gender service is burdensomely ex-
pensive, Bernal found, “is unavail-
ing, as precedent shows the ease 
of cost and administration do not 
survive intermediate scrutiny even 
if it is signifi cant. Moreover, all the 
evidence in the record suggests the 
ban’s cost savings to the govern-
ment is miniscule.’
The unit cohesion argument, 
long used to oppose open gay ser-
vice in the military, is “unsupport-
ed” regarding transgender soldiers, 
as well, he found, “by the proffered 
evidence. These justifi cations fall 
far short of exceedingly persua-
sive.”
Bernal concluded, as had the 
other three district judges, that 
plaintiffs were likely to succeed on 
the merits of their equal protec-
tion claim, so it was unnecessary 
to analyze the other constitutional 
theories they offered.
Bernal also rejected DOJ’s argu-
ment that the court should follow 
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crowd. “And I say, the fi ght is not 
over. Mr. Mayor, when I tell you the 
fi ght is not over, you know I mean 
it!”
Among the other offi cials on 
hand to support the garden were 
State Senator Brian Kavanagh and 
Assemblymember Yuh-Line Niou, 
who said the Little Italy area was 
already woefully underserved with 
open space.
“Everyone supports affordable 
housing,” Niou said. “But we can’t 
be always asking for affordable 
housing to the point that we make 
it unlivable.”
None of those politicians stand-
ing with Stringer on December 
11, however, will get to vote on the 
project as it goes through the city’s 
Uniform Land-Use Review Process, 
or ULURP. To move forward, the 
project must be approved by the 
City Planning Commission and the 
City Council, which tends to follow 
the lead of the councilmember in 
whose district the project falls — in 
this case, Chin.
The community board and Man-
hattan borough president have 
only advisory votes, although the 
borough president can force a su-
permajority vote if she votes “no.” 
Thus far, Gale Brewer — who’s been 
a steadfast ally of Chin on other is-
sues — has been noncommittal on 
the Elizabeth Street site.
In a press release, the city’s De-
partment of Housing Preservation 
and Development pledged to “rec-
reate many of the existing features 
and layout of the site, including 
passive spaces, sculptures and art 
pieces, lawns, diverse plantings, 
space for gardening, and open 
seating.”
But garden advocates say the cur-
rent proposal, placing the seven-sto-
ry residential complex on the Eliza-
beth Street side of the garden and 
shifting the open space to the Mott 
Street side, would result in a public 
lawn that’s mostly in shadow.
“There will not be one blade 
of grass in the garden that’s pro-
posed, so this is a sham” scoffed 
Kent Barwick, the former president 
of the Municipal Art Society, who 
lives on Mott Street.
“It’s another concrete slab with 
benches,” charged local mom Em-
ily Hellstrom, one of the founders 
of Friends of the Elizabeth Street 
Garden. “We’ve found a gravel-
strewn lot could provide fi ve times 
as much housing. Why are we be-
ing cast as the villains?”
Chin, however, argued that both 
locations could be utilized to ex-
pand senior housing availability, 
saying, “That’s not an alternative 
site, but an additional one. The 
need for senior housing is so great. 
We need both.”
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customary practice of according “a 
highly deferential level of review” to 
Executive Branch decisions about 
military policy. Quoting a 1981 
Supreme Court ruling that stated 
such deferential review is most ap-
propriate when the “military acts 
with measure, and not ‘unthink-
ingly or refl exively,’” he observed, 
“Here, the only serious study and 
evaluation concerning the effect of 
transgender people in the armed 
forces led the military leaders to 
resoundingly conclude there was 
no justifi cation for the ban.”
He agreed with Judge Kollar-Ko-
telly that “the reasons offered for 
categorically excluding transgen-
der individuals were not supported 
and were in fact contradicted by 
the only military judgment avail-
able at the time.”
Bernal also easily concluded that 
blocking the policy’s implementa-
tion and ending the enlistment 
ban on January 1 were necessary 
to prevent irreparable harm to the 
plaintiffs —essentially fi nding that 
allowing the Trump policies to go 
into effect would cause injuries to 
transgender individuals that could 
not be completely remedied by 
monetary damages awarded after 
the fact.
DOJ argued that “separation 
from the military would not consti-
tute irreparable harm because it is 
within the Court’s equitable pow-
ers to remedy the injury,” but Ber-
nal countered, “These arguments 
fail to address the negative stigma 
the ban forces upon Plaintiffs,” 
including the “damaging public 
message that transgender people 
are not fi t to serve in the military. 
There is nothing any court can do 
to remedy a government-sent mes-
sage that some citizens are not 
worthy of the military uniform 
simply because of their gender. A 
few strokes of the legal quill may 
easily alter the law, but the stigma 
of being seen as less-than is not so 
easily erased.”
Federal courts, he noted, have 
frequently held that “deprivation 
of constitutional rights unques-
tionably constitutes irreparable 
injury.”
Quoting Kollar-Kotelly’s opinion, 
Bernal wrote, “There is absolutely 
no support for the claim that the 
ongoing service of transgender 
people would have any negative ef-
fect on the military at all. In fact, 
there is considerable evidence that 
it is the discharge and banning of 
such individuals that would have 
such effects.”
With the district judges who 
have ruled unwilling to stay their 
preliminary injunctions, DOJ has 
so far fi led “emergency” appeals 
in the DC, Fourth, and Ninth Cir-
cuits, particularly to forestall the 
opening up of transgender enlist-
ment as of January 1.
On December 21, a three-judge 
panel in the Fourth Circuit rejected 
the motion for stay without com-
ment. The next day, a three-judge 
panel of the DC Circuit issued an 
opinion explaining its refusal to 
grant a stay, writing that the gov-
ernment has “not shown a strong 
likelihood that they will succeed 
on the merits of their challenge to 
the district court’s order. As the 
district court explained, ‘the sheer 
breadth of the exclusion ordered 
by the [Memorandum], the un-
usual’ and abrupt ‘circumstances 
surround[ing] the President’s an-
nouncement of [the exclusion], the 
fact that the reasons given for [it] 
do not appear to be supported by 
any facts, and the recent rejection 
of those reasons by the military it-
self,’ taken together, ‘strongly sug-
gest that Plaintiffs’ Fifth Amend-
ment claim is meritorious.’”
The DC Circuit noted in partic-
ular the adverse effect that stay-
ing the injunction would have on 
transgender students at the service 
academies who anticipate being 
accepted into active service when 
they graduate. Indeed, the court 
suggested, federal law treats those 
students as members of the mili-
tary, so letting the discharge policy 
go into effect posed an immediate 
threat to them.
In seeking “emergency” relief, 
DOJ contended the Defense De-
partment was not ready to being 
enlisting transgender people, but 
in rejecting a stay motion on De-
cember 11, Kollar-Kotelly point-
ed out that DOJ was relying on 
“sweeping and conclusory state-
ments” without “explaining what 
precisely needs to be completed by 
January 1.”
In fact, the Defense Depart-
ment’s own actions have under-
mined the emergency motions. The 
DC Circuit noted that the govern-
ment failed to inform the court 
of a December 8, 2017 Pentagon 
memorandum providing “detailed 
directions and guidance governing 
‘processing transgender applicants 
for military service.’”
The DC panel also was totally 
unconvinced by DOJ’s argument 
that, absent a preliminary injunc-
tion, Mattis had any discretion to 
alter the terms set out in Trump’s 
August memorandum.
In addition to denying the stay, 
the DC panel set out an expedited 
calendar for addressing DOJ’s ap-
peal of the district court’s injunc-
tion, with oral argument be sched-
uled for January 27.
Federal judges may too polite to 
say so, but the clear implication of 
their opinions is that Trump lied in 
his original tweet when he said his 
decision was made “after consulta-
tion with my Generals and military 
experts.” To date, neither the presi-
dent nor anybody speaking for him 
has identifi ed any specifi c mili-
tary leaders or experts who were 
consulted prior to his July tweet. 
Secretary Mattis, who was on va-
cation when the president issued 
his tweet, was, according to press 
reports, informed it was happening 
the night before, but is not said to 
have been consulted about whether 
this policy change should be made. 
And the Defense Department has 
offered no studies to counter the 
extended government studies that 
preceded then-Defense Secretary 
Ash Carter’s announcement in 
mid-2016 that service would be 
opened to transgender Americans.
All that adds up to the references 
in the court opinions issued to date 
to the lack of “facts’ backing up this 
policy and the judges’ unanimous 
agreement that the usual judicial 
deference to military expertise is 
inappropriate here.
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